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IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE, BISWANATH CHARIALI, ASSAM.

Criminal Appeal No.03(S-2)/2018.
Arising out of C.R. Case No.80/2016.

Present :-  Sri S. K. Ghosh, AJS
       Additional Sessions Judge(FTC),
       Biswanath Chariali, Biswanath.

This appeal has been filed challenging the impugned judgment

and order dated 27.04.2018, passed by the learned Judicial Magistrate,

First Class, Gohpur in C.R No.80/2016, u/s.323 IPC.

    Sri Bhaikon Das
……..Appellant/Accused.

     
 -Versus-

 The State of Assam.
…….Respondent.

Advocates who appeared in this case are:

Mr. D. Borah. ………………Learned Advocate for the appellant.

Mr. A. Khatiowar. ……………...Learned Addl. PP for the respondent.

Appeal filed on : 31.05.2018.

Argument heard on : 23.04.2021.

Judgment delivered on : 30.04.2021.

J U D G M E N T.

1.       This  appeal  arises  from the  judgment  and  order  dated

27.04.2018,  passed  by  the  learned  Judicial  Magistrate,  First  Class,

Gohpur, u/s.323 IPC, whereby the learned Magistrate has convicted the
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appellant/accused namely Bhaikon Das under section 323 of the Indian

Penal Code,1860 (hereinafter referred to as “the IPC”), and sentenced

the appellant/accused to undergo simple imprisonment for 3 months.

2.        The  factual  matrix  of  the  case  in  which  the  appellants

came to be prosecuted and convicted is recapitulated hereunder.

3.           On  03-11-2016,  at  about  10-30  a.m.,  when  the

complainant was at her home doing household works, she saw cattle

grazing at  the agricultural  field of  her  neighbour Sukleswar Das,  so

raising alarm she  informed her  neighbour  Sukleswar  Das  about  the

incident. Hearing, her voice, the accused Smti. Putumoni Das and her

mother Smti. Rupohi Das, who had come to the house of her daughter

Putumoni  from their  house  at  Nigam,  came to  the  gateyard  of  her

house  and  abused  and  scolded  with  obscene  languages.  Accused

Putumoni  Das  questioned  her  whether  she  is  Sukleswar’s  wife  or

whether Sukleswar had paid Rs.2000/- to her for reporting etc. She also

uttered  several  slang  words  while  scolding  her.  Thereafter,  accused

Bhaikon Das came there, scolded the complainant and assaulted her

with a pole of bamboo fencing in the upper part of right hand elbow,

right leg and in the back side of the head leading to her injury. Other

two accused persons also assaulted her. Even though the complainant

was  pregnant,  the  accused  didn’t  stop  beating  her.  As  such  she

became  fainted  and  fell  down  on  the  ground  and  one  Taruni  Das

reached there and poured water on her head. Her husband Jiten Das

and brother-in-law Jayanta  Das also  arrived there.  They took her  to

Gohpur Hospital but after First Aid, she was shifted to Catholic hospital

at  Borgang  for  better  treatment.  But  on  doctor’s  advice,  she  was

further shifted to Tezpur Hospital. She got treated there. She had to

bear stiches in the head. Though the complainant had informed about

the incident  at  Ghahigaon Out  Post  of  Gohpur Police Station,  police

reportedly didn’t take any action. Therefore, she filed the case in Court

seeking justice with some amount of delay for waiting police action.



Page   3   of   11
Criminal Appl. No. 03(S-2)/2018

4.          During trial,  the  learned trial  Court  framed charges  u/s.

294/341/323/447/34  IPC  against  the  accused  persons.  When  the

contents of the charges were read over and explained to the accused

persons, they pleaded not guilty and claimed to be tried.

5.              In order to prove the case, the prosecution side examined as

many as 6 witnesses.  The accused did not  examine any witness in

rebuttal.

6.            In their examination under section 313 Cr.P.C, the accused

have  denied  the  case  of  the  prosecution  and  have  stated  that  the

allegations levelled against them are false and baseless.

7.            The learned trial  Court  framed the following points for

determination:

(i) Whether accused persons namely Sri Bhakan Das, Smti.

Putumoni  Das  and Smti.  Rupohi  Das  on  03-11-2016 at

about  10-30 a.m.  at  Brahmanjan  Danigaon,  Gohpur,  in

furtherance  of  their  common  intention,  scolded  and

uttered  obscene  languages  to  the  complainant  Smti.

Dhanmoni Das at her gateyard and causes annoyance to

others, thereby committed an offence punishable under

section 294/34 of the IPC ?

(ii) Whether the accused persons on the same day and at

same  time  and  place,  in  furtherance  of  their  common

intention, wrongfully restrained the complainant and they

thereby committed an offence punishable under section

341/34 of the IPC ?

(iii) Whether the accused persons on the same day and at

same  time  and  place,  in  furtherance  of  their  common

intention, voluntarily caused hurt to the complainant and

they  thereby  committed  an  offence  punishable  under
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section 323/34 of the IPC ?

(iv) Whether the accused persons on the same day and at

same  time  and  place,  in  furtherance  of  their  common

intention,  committed criminal  trespass by entering into

and remaining upon the campus of the complainant and

they  thereby  committed  an  offence  punishable  under

section 447/34 of the IPC ?

8.          After examining the evidence on record and hearing the

arguments advanced by the learned counsel  for  both the sides, the

learned  trial  Court  decided  the  point  No.(iii)  in  the  affirmative  and

passed  the  impugned  judgment  and  order  dated  27.04.2018,

convicting the accused Bhaikon Das as aforesaid.

9.          Being aggrieved,  the  accused Bhaikon  Das  as  appellant

preferred this appeal mainly on the following amongst other grounds:

(i) For  that  the  Learned  JMFC,  Gohpur  has  erred  in  law  in

sentencing  and  convicting  the  accused/Appellant  in  the

above referred case.

(ii) For that, the incident as alleged in the complaint took place

on 03-11-2016 and complaint in the Court was made on 10-

11-2016 after seven days of alleged occurrence. It has also

been stated in the complaint that information related to the

same incident  were  given  at  the  Ghahighaon  Police  Out

Post as well as at Gohpur Police Station. In view of the same

the Learned Trial  Court ought to have called for a report

from the said police Station and police Out Post as required

under section 210 of Cr.P.C before proceeding with the case

of the complainant. But the Learned Trial Court has totally

ignored  to  call  for  the  report  from the  concerned  Police

Station/Out Post before recording statements of witnesses

of the complainant under section 202 of Cr.P.C, as a result
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of which the trial of the case is not tenable in law.

(iii) For that, PW-4 Smti. Rumi Das in her deposition recorded

under  section  202  of  Cr.P.C  as  CW-2  as  well  as  in  her

deposition-in-Chief during trial stated that Smti. Taruni Das

(PW-2) arrived at the place of occurrence after the alleged

incident  as  such,  said  Smti.  Taruni  Das  (PW-2)  can  be

regarded  as  a  reported  witness  only,  if  the  evidence  of

Smti. Rumi Das (PW-4) is to be believed.

(iv) For  that  as  per  evidence  of  PW-2  Smti.  Taruni  Das,  the

nearest neighbors of the complainant are Sri Gunaram Das,

Seuti Das (Sunti) and Parameswar Das but they have not

been  examined  as  witnesses  in  the  case  although  high

probability of witnessing the alleged incident was only by

them.

(v) For That, the Learned JMFC, erred in law in appreciating the

Ext.1,  2  and  3  in  the  judgment  dated  27-04-2018  as

concerning  Medical  Officer/Issuing  Authority  are  not

examined to prove the contents therein which prejudiced

the accused/appellant.

(vi) For that the Learned JMFC, Gohpur has wrongly appreciated

the evidence of witnesses and came to a wrong conclusion

in sentencing the accused/appellant in the above referred

case.

(vii) For that the accused/appellant is the only earning member

in his family having his wife and two school going children

and the sentence passed by the Learned JMFC, Gohpur in

the above referred case is too severe.

10. In view of the above, it is prayed for admitting the appeal,

stay operation of the impugned order and judgment dated 27.04.2018

passed in C.R No.80/2016, issue notice to the respondent, call for the



Page   6   of   11
Criminal Appl. No. 03(S-2)/2018

case record  of  C.R No.80/2016 and after  hearing the parties  to  set

aside the impugned order and judgment dated 27.04.2018.

11.        Now  the  question  that  requires  to  be  decided  in  this

appeal is whether the impugned judgment and order dated 27.04.2018

is sustainable in the law and facts of the case ?

12.      I  have  carefully  examined the  impugned judgment  and

order  dated  27.04.2018,  the  appeal  petition,  the  evidence  and  the

documents  on  record  and  heard  the  arguments  advanced  by  the

learned counsel for both the sides.

13.         During  hearing,  the  learned  counsel  for  the  appellant

confined his argument on the grounds set forth in the appeal petition

and  concluded  his  submission  with  the  prayer  for  converting  the

sentence into fine.  

14.      Per contra,  the learned Addl.  P.P representing the State

has argued that the learned Court below has rightly appreciated the

evidence available on record and passed the judgment and order which

is just and proper under the facts and circumstances of the case in

hand  and  thus  prayed  for  dismissal  of  the  appeal  affirming  and

upholding the judgment and order of the learned Court below.

15.        I  deem  it  proper  to  discuss  the  relevant  evidence  on

record  to  ascertain  whether  the  impugned  judgment  and  order  is

legally sustainable or not ?

16.        PW-1  Dhanmoni  Das,  the  victim  has  deposed  that  on

03.11.2016 at about 10.30 a.m, cows of accused damaged cultivation

of  her  neighbour  Sukleswar  Das  and as  such  she  raised  alarm and

informed about the same to Sukleswar. At that time accused Putumoni
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Das  ad  Rupohi  Das  came to  her  gateyard  and  altercated  with  her.

Thereafter  accused  Bhaikon  Das  arrived  there  and  rebuked  her

accompanied with other two accused persons. Bhaikon Das and other

two accused persons assaulted her with fencing stick of her house. As

such  she  sustained  injury  on  her  hand,  leg  and  head  and  became

senseless and thereafter got her sense at hospital. She took treatment

at Gohpur and Tezpur hospital and submitted the medical documents of

her treatment being Ext.1 to Ext.3 respectively. Sri Taruni Das as PW-2

stated that on 03.11.2016 at about 10 a.m from his residence he heard

hue and cry in the house of the complainant. As such he went there

and saw that  accused Bhaikon  Das  was  assaulting  the complainant

with the pole of fencing and as such the complainant became fainted.

So, he extended helping hand to the complainant. Thereafter he called

in Jayanta Das by shouting who took the complainant to the hospital.

Rest two accused persons were also available with accused Bhaikon

Das.  Jayanta  Das  as  PW-3 stated  that  on  03.11.2016 while  he was

available in the backside of his house, Taruni Das called in him and as

such he went to his gateyard and found that his sister-in-law (Nobou)

was  lying  on  the  ground.  He  saw  that  accused  Bhaikon  Das  was

standing  by  the  side  of  his  sister-in-law  armed  with  stick  and  rest

accused were also available there. He came to know from Taruni Das

that  accused  Bhaikon  Das  assaulted  his  sister-in-law.  Thereafter  he

took his sister-in-law to hospital. Smt. Rumi Das as PW-4 stated that on

03.11.2016 while she was harvesting paddy in the paddy filed, she saw

that  the  complainant  by  shouting  apprised  Sukleswar  Das  that  the

cattle’s of accused entered in the paddy field of Sukleswar. Thereafter

accused Putumoni and Rupohi came to the gateyard of the complainant

and altercated with the complainant. Thereafter accused Bhaikon Das

arrived there and assaulted the complainant with fencing stick on the

hand, leg and head of the complainant and as such the complainant

became  fainted.  Thereafter  Taruni  Das  and  Jayanta  Das  lifted  the

complainant and taken to hospital. Jiten Das as PW-5 stated that on

3.11.2016 at about 10 a.m on returning to home he saw that his wife

i.e the complainant was lying in injured condition in their  gateyard.
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Taruni Das and Jayanta Das were lifting her.  He came to know from

Jayanta and Taruni that accused Bhaikon assaulted his wife. Thereafter

he  took  his  wife  to  hospital.  He  got  his  wife  medically  treated  at

Catholic Hospital, Gohpur and Tezpur Hospital.

17.       All the PWs are thoroughly cross examined by the defence

but nothing favourable to the accused could be elicited from them save

and except throwing some suggestions from the part of the defence

that accused Bhaikon Das did not assault the complainant, which are

denied in toto by all  the witnesses. It  is also brought on record the

names of the neighbours of the complainant and not examining them

as witnesses of this case through cross examination of the Pws.      

 

18.          From the above ratio of evidence it appears that evidence

of  victim (PW-1)  is  fully  corroborated  by  PW-2 and PW-4 being  eye

witnesses  of  the  incident.  Further  PW-3  in  his  evidence  very

categorically stated that he has been called in by PW-2 and on arrival

at the P.O he found that the victim was in injured condition at their

gateyard and accused Bhaikon Das was waiting there armed with stick

accompanied by rest accused persons. PW-5 being the husband of the

victim also in his evidence stated that on arrival at his residence he

found that his wife was lying on the ground in their gateyard in injured

condition and Jayanta and Taruni Das were nourishing her and from

them he came to know that accused Bhaikon Das assaulted his wife.

Further PWs-1 to 5 have equivocally stated that  victim was brought to

Gohpur hospital for medical treatment and subsequent thereto victim

was  treated  at  Tezpur.  The  injury  reports  of  the  victims  are  duly

exhibited in the evidence of the victim without any amount of objection

as Ext.1 to Ext.3 which fully corroborated the ocular testimony of the

PWs so  far  the  site  of  injury  of  the  victim is  concerned.  Therefore,

evidence  of  the  prosecution  witnesses  are  fully  corroborative  and

consistent  with  each  other  and  defence  utterly  failed  to  rebut  the

same.  Consequently  the  allegations  that  the  accused  Bhaikon  Das

assaulting the victim with bamboo fencing caused injury on her hand,
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leg  and head  has  gone  un-rebutted  and hence,  the  same must  be

accepted to be true.

19.       Though the learned counsel for the appellant put forward

argument that none of the neighbouring peoples of the victim has been

examined who are the probable person to witness the occurrence and

the doctor who has treated the victim has not been examined, but fact

remains  that  there  is  nothing  available  on  record  to  show that  the

neighbouring peoples of the victim has witnessed the occurrence in the

one hand and on the other hand Ext.1 to Ext.3 being injury reports

issued  by   Govt.  Hospitals  are  public  documents  which  are  duly

exhibited  in  the  evidence  without  any  objection.  As  such  non

examination of the neighbouring peoples and concerned doctor is not

fatal defect herein this case. 

20. Learned  counsel  for  the  appellant  also  argued  that

although  in  the  complaint  there  is  mention  that  in  respect  of  the

incident information has been given to Gahigaon out post and Gohpur

P.S and the learned Court below ought to have called for a report from

the said P.S and out post u/s.210 cr.P.C but same has not been done

which vitiated the proceeding before the learned Court below.

21. Having gone through the  provision of  Sec.210 Cr.P.C it

appears that it is the mandate of the said section for calling for a report

when  an  investigation  is  going  on  in  respect  of  the  same  subject

matter. But in the complaint of this case, it is clearly mentioned that

police has not taken any steps on the information given to them and as

such the instant complaint has been filed with delay. So, under such a

factual  position,  non-call  for  of  report  u/s.210 Cr.P.C was not a fatal

defect at all.

22. With  regard  to  the  further  argument  of  the  learned

counsel for the appellant that PW-4 in her evidence stated that PW-2

arrived at the P.O after the incident being over. As such PW-2 is not an
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eye witness but a reporting witness. But a bare perusal of the evidence

of PW-2 makes it abundantly clear that she is an eye witness in the one

hand and on the other hand said PW-4 is also an eye witness and she

has fully corroborated the evidence of PW-2. So, the argument of the

learned counsel for the appellant in this context does not hold good in

the light of the evidence on record.

23. Going through the evidence on record further, it transpires

that there is no probable defence case being projected by the defence

side  suggesting  as  to  how  the  victim  sustained  the  injuries.

Furthermore, defence did not adduce any positive evidence to disprove

the credible evidence of  the prosecution though during examination

u/s- 313 Cr.P.C accused claimed to be innocent and falsely implicated.

The  said  fact,  coupled  with  the  un-rebutted  testimony  of  the

prosecution witnesses that the accused Bhaikon Das assaulting with

fencing bamboo stick/pole caused injuries on the hand, leg and head of

the victim proves beyond all  reasonable doubt,  which is  an offence

punishable u/s.323 IPC.

24.           So  far  sentencing  is  concerned,  the  punishment

prescribed for the offence punishable u/s.323 IPC is imprisonment of

either description for a term which may extend to one year, or with fine

which may extend to one thousand rupees, or with both. Herein this

case the extent of the offence is causing injury on the hand, leg and

head of the victim with fencing stick/pole and thereby rendered her

senseless while she was pregnant, so the period of imprisonment for 3

months  is  found  to  be  in  lower  limit  under  the  given  facts  and

circumstances of the case in hand. However, considering the plight of

the accused in attending the Court since last 5 years, the period of

imprisonment is reduced to 2 months.   

25.         In the result, the appeal is partly allowed. The impugned

judgment and order dated 27.04.2018, passed by the learned Judicial

Magistrate, First Class in C.R No.80/16, whereby the learned Magistrate
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has convicted the accused Bhaikon Das u/s.323 IPC and sentenced him

to undergo simple imprisonment for 3 months, is modified and reduced

to 2 months. His bail bond stands cancelled. He is directed to surrender

before the learned trial Court to serve out the sentence.

26. Interim  order  of  stay  of  operation  of  sentence  stands

vacated.

27.        Judgment is pronounced and delivered in the open Court.

Judgment is prepared on separate sheets and tagged with the case

record.  Return  the  LCR  along  with  a  copy  of  this  judgment  to  the

learned Court below immediately.

28.          Given under my hand and seal of this Court on this 30 th

day of April,2021 at Biswanath Chariali.

Sri S. K. Ghosh, AJS
                        Additional Sessions Judge,FTC, 

  Biswanath Chariali.


